Model Campaign Contributions Policy to Comply with Securities and
Exchange Commission Rule 206(4)-5 under the Investment Advisers Act
of 1940 and Additional State and Plan-specific Regulations1

BACKGROUND AND RECOMMENDATION
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·

Rule Adopted: On June 30, 2010, the Securities and Exchange Commission unanimously
adopted Rule 206(4)-5 and amendments to Rules 204-2 and 206(4)-3 (collectively, the
“Rule”) under the Investment Advisers Act of 1940. For a more thorough discussion of
the Rule’s contents and potential ramifications, please see “Securities and Exchange
Commission Adopts Rule 206(4)-5 and Amendments to Rules 204-2 and 206(4)-3 under
the Investment Advisers Act of 1940” posted at www.nvca.org.

·

Campaign Contributions Can Result in Financial Penalties: Under the Rule,
investments advisers (including venture capital fund sponsors) cannot provide investment
advisory services for compensation to a government entity for two years after the sponsor
or certain of its staff made campaign contributions to public officials who can influence
the selection of the government entity’s investment advisers. The Rule applies to
campaign contributions made on or after March 14, 2011.

·

State and Local Regulation: In addition to the Rule, various states, local governments
and individual public pension plans have also passed legislation, issued regulations or
promulgated policies prohibiting or restricting campaign contributions by sponsors that
manage or seek to manage public assets. State and local regulation and policies are
subject to revision from time to time.

·

Adoption of Campaign Contributions Policy Recommended. To avoid the potential loss
of public plan investment opportunities, as well as management fees and carried interest
with respect to current investments, venture capital firms should adopt policies that
restrict campaign contributions by the firm and its partners, members and certain staff
persons in jurisdictions where the firm is managing or may in the future wish to manage
public pension plan and other government assets.

Prepared by Laurier Beaupre, Mary Kuusisto, Ronald Wood, Michael Suppappola and Seth Thomson of
Proskauer Rose LLP on behalf of the NVCA.

MODEL POLICY EXPLANATION AND SUMMARY
·

This Model Policy is drafted to facilitate compliance with the Rule as well as state, local
and plan-specific policies on campaign contributions that may be stricter than or
otherwise vary from the Rule. As an option, the firm may also want to include a policy
prohibiting payments that could violate the Foreign Corrupt Practices Act, which
prohibits certain payments to non-U.S. government officials.

·

Venture capital firms should appoint a compliance officer (the “Compliance Officer”) in
charge of administering their campaign contributions policy, who can be the firm’s
existing compliance officer, general counsel, chief financial officer or other relatively
senior person within the firm who has administrative responsibilities.

·

General partners, members, executive officers, staff persons whose job descriptions
include investor solicitation and other staff persons that directly or indirectly supervise
them, as well as any political action committees (PACS) they control, may not make
campaign contributions (or solicit others to make campaign contributions) without the
Compliance Officer’s prior approval (with certain limited exceptions at the firm’s
discretion).

·

The nature and scope of the contributions that require approval under the Model Policy is
intentionally broad, in some cases broader than what the Rule explicitly requires. This is
for three reasons. First, a contribution that is technically permitted under the Rule could,
in certain circumstances, be characterized as an indirect prohibited contribution that
would trigger penalties under the Rule. Second, as mentioned above, the firm and its
employees may also be subject to state and local laws or plan-specific prohibitions that
are more restrictive than the Rule. Third, certain factual analyses are probably better
performed by firm management than individual staff members, such as (i) whether the
firm intends to solicit investments from public plans in a given jurisdiction within the
next two years, (ii) whether a candidate could directly or indirectly influence public plan
investment selection, and (iii) whether a given staff person’s duties render him or her
subject to campaign contribution restrictions.

·

Contributions to candidates for federal office (President, Vice President, Senator and
Member of Congress) need not be subject to a firm’s campaign contributions policy -unless the candidate also holds a state or local office at the time of the contribution. As
an option, the firm may choose to exempt contributions by individuals of $350 or less per
election to candidates for whom the individual is entitled to vote, or $150 or less per
election to candidates for whom the individual is not entitled to vote.

·

The following campaign contributions probably can be approved, subject to review by
the Compliance Officer: (i) contributions to NVCA’s VenturePac; (ii) contributions to
candidates for offices that do not have the power, directly or indirectly, to influence a
public plan’s choice of investment managers; and (iii) contributions to candidates in
states where the firm does not do business with public pension plans and does not expect
to do business with public plans for the next two years.

Please see the actual text of the Model Policy for detailed restrictions and options. Any
proposed policy should be reviewed by the firm’s legal counsel prior to implementation.

MODEL POLICY
WITH RESPECT TO
PAYMENTS TO PUBLIC OFFICIALS2

[Date]

This Policy with Respect to Payments to Public Officials (this “Policy”)
is the property of [Insert name of management company] (the
“Company”) and must be returned to the Company if your employment
or association with the Company or an affiliate of the Company is
terminated for any reason. The contents of this Policy are confidential,
and should not be revealed to third parties without the Company’s prior
written authorization.
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The contents of this model policy may be integrated into written compliance manuals, employee
handbooks or ethics policies already in force at the firm.

Definitions
(a)

“Company Affiliate” means [_____________], [__________], [_________] and any
other entity controlled by, controlling or under common control with the Company,
including without limitation, the Funds and their direct and indirect general partners, but
excluding, for purposes of this Policy, Portfolio Companies.

(b)

“Compliance Officer” means the Company’s [
] or such other individual
who may be appointed to such position from time to time by the Managing Members.
[NTD: The Compliance Officer in charge of administering the Policy can be the
firm’s existing compliance officer or general counsel, if someone is currently serving
in this role, or can be any other relatively senior person within the firm with
administrative responsibilities.]

(c)

“Covered Associate” means any general partner, managing member, executive officer or
other individual with a similar status or function and any employee (and his or her
supervisor) whose job duties include the solicitation of any Government Entity on behalf
of the Company or any Company Affiliate. Covered Associate shall also include any
consultant or other independent contractor hired by the Company or Company Affiliate
who solicits a Government Entity on behalf of the Company or any Company Affiliate or
supervises any Person who performs such activities. The determination of whether a
staff person is a Covered Associate shall be made by the Compliance Officer.

(d)

“Covered Associate Affiliate” means, as to any Covered Associate, any Person that is
directly or indirectly controlled by, or primarily for the benefit of, such Covered
Associate, including but not limited to any political action committee (“PAC”) under
direct or indirect control of such Covered Associate.

(e)

[“FCPA” means the U.S Foreign Corrupt Practices Act.] [Optional]

(f)

[“FCPA Subject Person” means any officer, member, partner, stockholder, employee or
agent of the Company or any Company Affiliate.] [Optional]

(g)

“Fund” means any investment fund managed by the Company or any Company
Affiliate.

(h)

“Government Entity” means any state and political subdivision of a state, including any
agency, authority, or instrumentality of the state or political subdivision thereof; a plan,
program, or pool of assets sponsored or established by the state or political subdivision or
any agency, authority or instrumentality thereof (e.g., a retirement plan for state or
county teachers or employees); and officers, agents and employees of the state or
political subdivision or any agency, authority or instrumentality thereof, acting in their
official capacity.

(i)

“Managing Members” means, collectively, the Managing Members of the Company,
who, as of the date this Policy was adopted, are [_______________]. [May also refer to
a Board of Directors, Executive Committee or any other body with the authority to
manage the Company’s day-to-day affairs.]

(j)

“Payment” means any gift, subscription, loan, advance, deposit of money, or anything of
value, including but not limited to contributions to an election campaign, payment of
debts incurred in connection with such election campaign and transition or inaugural
expenses of a successful candidate for public office.

(k)

“Person” means any natural person, general partnership, limited partnership, limited
liability partnership, partnership, limited liability company, corporation, joint venture,
trust, business trust, cooperative or association.

(l)

[“Permitted Contribution” means any Payment or Payments by a Covered Associate
that is a natural person to a Public Official of the State(s) (or subdivisions thereof) of
[include state(s) in which Company has employees and with respect to which the
Compliance Officer has verified compliance with applicable campaign finance law
and/or policy] that, in the aggregate, do not exceed $350 per election to any Public
Official for whom the Covered Associate is entitled to vote or that do not exceed $150
per election to any Public Official for whom the Covered Associate is not entitled to
vote.] [Optional]

(m)

“Public Official” means (i) any individual who is, at the time any Payment is made (or
coordination or solicitation of Payments by others occurs), an incumbent, candidate or
successful candidate for elective office of a Government Entity; (ii) any individual who is
a candidate or successful candidate for federal elective office (President, Vice President
Senator or Member of Congress) if such individual, at the time any Payment is made (or
coordination or solicitation of Payments by others occurs) holds an elected or appointed
office of a Government Entity; (iii) any Person known to be providing assistance with
respect to the candidacy of any of the foregoing, including but not limited to any PAC,
any inauguration or transition committee, and a local or state political party; and (iv) a
foundation or other charitable institution known to be closely associated with any of the
foregoing.

Policies
(a)

Rule 206(4)-5 under the Investment Advisers Act of 1940, as amended, as well as
statutes, rules, regulations and policies in force in various states and localities, restrict or
prohibit the Company, Company Affiliates, Covered Associates and Covered Associate
Affiliates from making certain Payments to certain Public Officials within such
jurisdictions and from coordinating or soliciting other Persons to make certain Payments
to certain Public Officials within such jurisdictions. A violation of any such prohibition
could result in lost business opportunities, lost revenue and/or civil or criminal liability
for the Company. The Company intends to comply in full with any and all statutes,
rules, regulations and policies governing conduct with respect to Public Officials in force
in any state or other locality in which the Company does business or reasonably may do
business in the future.

(b)

No Covered Associate or Covered Associate Affiliate shall, directly or indirectly,
(1)

make any Payment to, or for the benefit of or at the request of, any
Public Official, PAC or political party; or

(2)

coordinate, or solicit any Person (including any family member, political
party or PAC) to make any Payment to a Public Official, PAC or
political party;

without the prior review and written approval of the Compliance Officer. [; provided
that the foregoing shall not apply to a Permitted Contribution] [Optional].
(c)

If a Covered Associate or Covered Associate Affiliate desires to make a Payment [(other
than a Permitted Contribution)] [Optional], or to coordinate or solicit any other
Person to make any Payment to, or for the benefit of or at the request of, any Public
Official, PAC or political party, as set forth in Paragraph (b) above, then the Covered
Associate will submit a written request to the Compliance Officer that shall include the
following:
(1)

The amount of the proposed Payment;

(2)

The Public Official, PAC or political party to whom such Payment or on
whose behalf such coordination or solicitation is proposed to be made;

(3)

If applicable, the elective or appointed office or other government
position that such Public Official occupies at the time of the proposed
Payment, coordination or solicitation;

(4)

If applicable, the elective or appointed office or other government
position sought by such Public Official or affiliate thereof at the time of
the proposed Payment, coordination or solicitation;

(5)

If applicable, the identity of the Person who has requested that such
Covered Associate or his or her Covered Associate Affiliate make the
proposed Payment or engage in such coordination or solicitation;

(6)

The form of the proposed Payment, coordination or solicitation; and

(7)

A brief description of the reason for the Payment, coordination or
solicitation and any other relevant facts or circumstances.

(d)

Written requests will be reviewed on an ongoing basis. The decision of the Compliance
Officer with respect to each request will be final and binding. Payments to any Public
Official who controls or participates in decisions by a Government Entity to invest or not
invest in venture capital funds, whether such control or participation is direct or indirect
(for example, through the power to appoint individuals who control or participate in such
decisions), will not be permitted in states or other jurisdictions where the Company or
any Company Affiliate is conducting business or anticipates conducting business with a
Government Entity. If a PAC is closely associated with a Public Official to whom a
direct Payment would not be permitted, then a Payment to such PAC probably will not
be permitted. Coordination or solicitation of payments from others to Public Officials to
whom direct Payments would not be permitted, or to any political party of a state or other
locality in which the Company or any Company Affiliate is conducting or seeking to
conduct business with a Government Entity, will not be permitted.

(e)

Notwithstanding the foregoing, requests with respect to the following Payments and
coordination and solicitations of Payments by Covered Associates and Covered
Associate Affiliates generally will be approved, unless the Compliance Officer
determines in his or her sole discretion that such Payments or solicitations would be
prohibited by applicable law, regulation or policy or otherwise would create an
appearance of impropriety or otherwise not be in the best interests of the Company or
any Company Affiliate:
(1)

[Include the following if not otherwise including the concept of
Permitted Contributions: Requests for Payments to be made by any
Covered Associate who is a natural person of up to $350 per election to
Public Officials for whom such individual is entitled to vote at the time
of any such Payment and up to $150 per election to Public Officials for
whom such individual is not entitled to vote at the time of such
Payment.]

(2)

Requests with respect to NVCA’s VenturePAC;

(3)

Payments to other PACs not closely associated with a Public Official;

(4)

Requests with respect to Public Officials that do not hold, and are not
candidates for, public offices that (A) have direct or indirect
responsibility for, or can influence the outcome of, the hiring of an
investment adviser by a Government Entity, or (B) have authority to
appoint any person who is directly or indirectly responsible for, or can
influence the outcome of, the hiring of an investment adviser by a
Government Entity;

(5)

Payments to political parties; and

(6)

Requests with respect to Public Officials of states or the subdivisions
thereof in which neither the Company nor any Company Affiliate
currently conducts business and does not intend to conduct business
within the next two years.

Payments (or the coordination or solicitation of Payments by other Persons) by Covered
Associates and Covered Associate Affiliates to incumbents, candidates or successful
candidates for federal elective office are permitted without restriction – provided that
such incumbent, candidate or successful candidate is not described in clause (ii) of the
definition of Public Official (i.e., such individual, at the time any Payment is made (or
coordination or solicitation of Payments by others occurs) holds an elected or appointed
office of a Government Entity). Federal elective offices are limited to the U.S. President
and Vice President and Members of the U.S. Congress (Senate and House of
Representatives).
(f)

If a request to make a Payment or coordinate or solicit Payments is approved, the
Payment shall be made promptly or the coordination or solicitation shall occur promptly
thereafter, and written notice of such Payment, coordination or solicitation (including the
date and amount thereof) shall be given to the Compliance Officer.

(g)

If the Compliance Officer desires to make a Payment [other than a Permitted
Contribution] [Optional] or coordinate or solicit other Persons to make Payments, he or
she shall submit a written request to [the Managing Members], which shall be
submitted and approved in the same manner as set forth in paragraphs (c) – (f) above.

(h)

[If a Covered Associate or Covered Associate Affiliate of such Covered Associate
makes a Permitted Contribution, then such Covered Associate shall notify the
Compliance Officer of such Permitted Contribution in writing within five business
days of the date of such Permitted Contribution. Such notice shall include the date
and amount of such Permitted Contribution and the Person to whom such
Permitted Contribution was made.] [Include if Permitted Contributions are
permitted under the policy.]

[Paragraphs (i) – (l) below address compliance with the Foreign Corrupt Practices Act and
are optional.]
(i)

Many foreign countries have laws or rules governing giving gifts to people who are
employed by the government of that country. It is the Company’s policy to fully comply
with all of those laws and rules. In addition, the FCPA prohibits FCPA Subject Persons
from making any payment (including giving a gift) to a non-U.S. government official for
purposes of obtaining or retaining business. The FCPA applies to the Company
everywhere in the world the Company and Company Affiliates do business. The FCPA
applies to every FCPA Subject Person even if he or she is not a U.S. citizen.

(j)

A violation of the FCPA occurs when a payment is made to a non-U.S. government
official while “knowing” that the payment will be used to unlawfully get or keep
business or direct business to anyone else. Under the FCPA, “knowing” includes
situations where the circumstances make it fairly obvious that an illegal payment will
occur, even if the FCPA Subject Person did not actually know the payment would be
made.

(k)

No FCPA Subject Person may make any payment to a non-U.S. Government official that
is connected in any way, directly or indirectly, to the business of the Company or any
Company Affiliate.

(l)

Bribery is unacceptable. It is imperative that each and every Person who does business
with the Company or Company Affiliate understands that FCPA Subject Persons will
not, under any circumstances, give or accept bribes or kickbacks.

(m)

If a Covered Associate [or FCPA Subject Person] discovers that a [P/p]ayment was
made by such individual or on such individual’s behalf, or if such individual has engaged
in any activity in violation of any of (a)-[(l)] above, such Covered Associate [or FCPA
Subject Person] shall immediately provide written notice of such [P/p]ayment
(including the information outlined in (c) above) to the Compliance Officer.

Applicability, Certification and Sanctions
(a)

This Policy shall apply to each Covered Associate [and FCPA Subject Person] as long
as he or she remains a Covered Associate [or FCPA Subject Person] and as long as
such Person shall continue to receive any severance, distributions or other payments from
the Company or any Company Affiliate after termination, unless otherwise waived by the
Company in its sole discretion after consultation with counsel.

(b)

The Company expects all consultants and other independent contractors of the Company
or any Company Affiliate to adopt and comply with the Policy in full to the extent that
they are Covered Associates [or FCPA Subject Persons]. Each such consultant or
independent contractor will certify in writing that he, she or it is aware of this Policy and
that he, she or it is subject to this Policy, whenever he, she or it is acting by or on behalf
of the Company or any Company Affiliate, as a condition to his, her or its engagement
by the Company or any Company Affiliate.

(c)

Each Covered Associate [and FCPA Subject Person] shall certify, by signing below,
that he or she has read and understands the Policy and will comply with the Policy. The
Compliance Officer may require, in his or her sole discretion, re-certification by each or
any subset of Covered Associates [and FCPA Subject Persons] on an annual basis.

(d)

Any violation of this Policy could materially and adversely affect the business or
prospects of the Company and Company Affiliates and could result in civil or criminal
sanctions against the Company. Any violation of this policy by a Covered Associate [or
FCPA Subject Person] is grounds for disciplinary action, including immediate
termination of such Person for cause. Each Covered Associate [and FCPA Subject
Person] acknowledges and agrees that he or she shall be solely responsible for
compliance with this Policy by its affiliates. [NTD: State labor laws may affect the
Company’s ability to discipline employees for Policy violations. Policy should be
reviewed by the Company’s labor and employment law counsel prior to
implementation.]

(e)

Any questions about this Policy should be directed to the Compliance Officer or, in his or
her absence, [the Managing Members].

The undersigned hereby acknowledges receipt of the above Policy, has read the above Policy and
has had the opportunity to ask the Compliance Officer or his or her immediate supervisor
questions about the above Policy. The undersigned further acknowledges that he/she is bound by
the above Policy as a condition of continued employment and will comply with the terms of such
Policy.

____________________________________
Signature

____________________________________
Name (please print)

____________________________________
Date

